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BEFORE THk:
PUBLIC SLrRVICLr COMMISSION

OI SOUTH CAROI.INA

In Re: Complaint «nd Petition for Relief
of BcllSouth Telecommunications, I.LC
d/b/a ATILT Southeast d/b/a AT& T
South Carolina v. Halo Wireless, Inc.
for Breach of the Parties'nterconnection
Agreement

)

)

) Docket No. 201 I-304-C
)

)

)

ATILT SOIITH CAROLINA'S PROPOSED ORDI'.R

On July 29, 2011, AT&'I South Carolina (or

"ATAUNT")

tiled a Complaint agatnst Httlo

Wireless, Inc. (" Halo" ), alleging various breaches of the parties'nterconnection agreement

("ICA'). AT/kT South Carolin't allcgcs that Halo has breached thc parties'CA hy ( I) scndin I

non-wifeless-ol lglluttctl tntffle to AT/kT Sottth Cttlolina; (2) sending inttccurate call information

to ATILT South Carolina; and (3) failing to pay for various interconnection facilitics. ATILT

South Carolina seeks various retttedies for these allegerl breaches, as discussed below.

Halo answeretl the Cotuplaint on Januttry 20, 2012 (af'ter Halo removed the case to

federal tlistrict court and tire court then rc»totaled the proceeding here). Also on January 20,

2012. Halo filed; & Partittl Motion to Dismiss Counts I, II, and ill of ATAUNT's Cont)a(aint. That

Motion was dcnicd on February 15, 201'2. On February 27, 2012, Halo requested an abatement

ol'he proceeding. atnl the Hettring Ol't'icer dented tltat request on March I, 2012.

On April Ig, 2012, the Commission held an evidentiary hearing on AT/eT South

Carolina's ('ontplaint. ATILT South ('arolina wtts represented by Patrick W. Turner, Estl., 'Ind J.

Tyson Covey, Esq, Ilalo v'as representetl by W. Scott McCollough, Esq., Jennifer M. I,arson,

Fstl., anti John J. Pnn &lc, Jr., Esq, Thc Ol'fice ol'Rc 'ulatory StalT('ORS") wtts rcpresentetl hy

Nanettc S. Edwarrls, Esq. The South Carolin:t 'I'clephone Coalition ("SCTC") was representetl by



M. John Bowcn, Jr., Esq. and Margaret M. Fox, Esq. AT&'I'outh Carolina presentecl the

testimony nf.f. Scott ivlcPhec, Mark Nein&&st, cu&cl Raymond Dr'&use. Halo movccl to strike thc

AT&T South C;&roltna testimony on April 6, 2012, but the Hearing Officer denied that motion on

April 11, 2012. Hctlo presentecl the testimony of Russell Wiseman and Robert Jolmson. Thc

ORS presented tive tcstinu&ny of Christopher Rnzycki. The SCTC did not present & v,itness.

Otl JLII&c 15, 2012, the parties submitted post-hearing Briefs and Proposed Orders. Wc

have carel'ul)y reviewed these submissions, the eviclcnce ofrecord, and the controlling law, ancl

this Ordc:r sets forth nur rulings.

I. IrINDINCvS Olr FACT

I. Halo purports to be;t wireless carrier. Tr. 354 (Wiseman Rcbututl),

Ilalo entered intn a wireless ICA with AT&T South Caro)ina which pfnvlc[cs, in

pe&a&&lent pt&la:

Whereas, the Parties have a reed that tltis Agreement will apply
only to (I) tralTic that originates on AT&T's netwc&rk or i»

trt&nsitecl through AT&T's nctwc&rl& tmd i» routecl tn [Ha)n]'s
wireless network for wireless ter&nine&t&on hy [I la)o]; and (2) traffic
tltat orig&&lcrtc's litt virgil &I'trc'lc'ss t&'crit&'l&litt&& lg ctllcl recel &'tltg

facilities before (Halo] delivers traffic tu AT&T for termination
hy AT&T or for transit tn another network. [Emphasis added].

Hearin Ex, I (Ex. JSM-5); Tr. -'12 (McPhee Direct ctt 12).

3. Ct&nsistent with the provision quoted above, all of the trunks that Halo orclered to

dclivcr trafftc to AT&'I'outh Can&hna werc trunks rcscrvcd I'r wireless trt&ffic only. 'I'r. 175-

7(& (Nein&&st Direct at 9-10).

4. [Itch&1&tts beet& sct&c[tt&g tt"&lite to AI & I Sottth Celt'olt&t't thttt starts ntl hutci[tl&e

&le)wc&l'ks, rtllci thol'cfnltc clues l&ot stc&t't ol& wtt'c:Icss cc)cltpllletlt. He'll'tllg Ex, I (Fx. JSM-I 'tlt 5-6):

Tr. 326 (W&seman Rebutta[;u 19); T&. 401-(32 (Wiseman Cross-Examination); Tr. 312 (Rozycki

Direct at 7). See a/so Tr.;&I 18 & He;&ring Ex. 4 (Ex. MN-3). (AT&T South C tro[ina*s analysis



of'he calls Halo sent to it during one-week periods in April 2011 i&lid September 2011 showecl

thiit 64% to 67% ol'he calls that Hiilo riel ivered to AT&T originated as landline calls).

H.&lo selids long distance tri&ffic to "downstream carriers" such as the rural LECs

that are members ol'he SCTC, via an AT&T tandem switch. (McPhee rebuttal at 13.) AT&T

terminates approximately 52% of the traffic it receives from Halo, iliul delivers t&pproxhnatcly

48% to other carriers for termination. (Exhibit MCN-3.) The vast majority (84%} of the tr;iffic

delivered to other earners is destined for the rural LLC» like the SCTC's members. (McPhee

rebuttal;it 14.)

6. Halo and Transcom Fnhanccd Services, Inc. (Transcom") both have equipment at

a t&)ivel site in Oliu&geburg, South Carolin i. Tr. 259 (Drause Rebuttal at 4).

7. Every call that comes to Halo in South Carolina first passes from the carrier

v, hose cnd user customer origin;&teil ihe call to Transcom (typically, mdirectly through

intermediate carriers) iit onc of iis four switching stations (in Dallas, New York, Atlanta, and

Los Angeles.), See Tr. 315 (Wisem;m Rehuttiil it. 8}; Hearing Fx. 4 (Fx. MN-6)Tr. 38 (McPhce

Dll'cct at 8),

8. Transcom then sends the call tn its equipment at the Orangeburg tower site, see

Tr. 315 (Wiscman Rcbunal iit 8); Hearing Ex. 4 (Ilx, MN-6), where Transcoin then triu&snlits ihe

call, wirelcssly, for about 150 lect to Halo's equipment. Tr. 262 (Drause Rebuttal at 7).

'}. Halo then si:nds the ciill on to AT&'I'outh Carolina's tandem switch(r&r

termination to an AT&T South Carolina cnd-user or to be passed on to a third-party c;irrier for

tcrmin;ition. Tr. 260-61 (Drause Rebuttal at 5-6).



10, There i» no relationship between 'I'ranscom and any of the calling parties rhat

made these calli. Tr. 407-08 (ORS'i cross-cxaininiition ol'iieman); Tr. 442 (Johnson Rebuttal

at 10).

I I. The ICA requires cull information like Calling Party Number ("CPN") anal

Charge Number ('CN") io be accur'ite io the parties can accurately hill one another. Tr. SZ-S3

(McPhee Direct at 22-23) & I learing Ex. I (Ex, .ISiM —'I at js XIV.G).

IZ. Until the en&i ol'2011, H ilo inierterl a CN assigned to Tmnscom into the call

record on every call it sent to AT&T. Tr. 338 (Wiicman Rebuttal at 31); Tr. -'107 (Wiseniiin); Tr.

200 (Neinast Direct at 34).

13. In cvcry case, tlic CN Halo inicrtcil v as loc;il to (ge., in the same MTA iii) the

number thc call wrci being terminated to. Tr. 200 (Neinast Direct at 34).

14. Section V.13 of tlic IC.'A provicleix

[AT&T] rind [Hiilo] will sliare ihe cost of.'he two-way tl'i&ilk gl'oilp
ctirrying both Parties trtil'I'ic proportionally when purchased viii this
Agrcemcnt or the General Subicriber Scrviccs 'I'ariff, Section A3S,
or, in the crise ol'orth Carolina, in the North Carolina Ci'&nncction

anal Traffic Interchange Agreement effective June 30, 1994, as
amended t'rom time to time. [AT&T] will bear the cost of the two-
way trunk group lor thc proportion ot thc Iacihty utillzccl Iot'he
delivery i&1'AT&T] origin &ted Local traffic to [Halo]'i POI within
[AT&T]'i iel vlcc ti:ITltoly i&lid v, ithin the I.ATA (calculated based
oil )lie litllrlbel'f Ilillliltei of tl"itTlc identified ai [AT&T]'» divided
by thc toial minutes of uic on the lacility), and [Halo] will provide
or bear the cost of the tv;o-way trunk group for all other traffic.
including Intermeiliiiry triiffic.

Hei&ring Ex. I (Ex. JSM-4).

IS. Section VIJLZ.b of the ICA provides:

[AT&T] will hill [IJiilo] for the entire cost of the facility. [Halo]
will then apply the [AT&T] orii iniitccl percent against the Local
Traffic portion ol the two-way interconnection facility charges
billed hy [AT&T] to [Hiilo]. [Hiilo] will invoici: [AT&T] on a



monthly basis, this proportionate cost for thc facilities utilized by
[AT&'I'].

lfx 1 Itc ttppoi'tioning of factlttics costs;tpplies for the entire factlity between AT&T's

switch and Halo's switch. Tr. S6 (McPhee Dtrect at 26).

l7. Ill olrlel'o llltet'c(tllllect with AT&T, Ilalo has orderecl anti obtained various

interconnection facilitics from AT&T. Tr. SS (McPhee Direct at 2S).

I I). AT&T has hillerl H;tlo for those I;tcilities, but I)a)o has disputed those clutrgcs

anti rel'usetl to pay them. Tr. at 54 (McPhee Direct at 24).

)9. As of the encl of 20l I, morc rhan 5 I 72,000 in charges for these facilities rcmailtccl

disputed and unpaid. Tr, at 55 (iilcP)tee Direct at 26).

Il. CONCI,USIONS OF I,AW

I. Trallscoln is !lot till Ell)lallced Sel'vlcc Provider.

Traltscollt tines Itot ol'i il'Ittte atty tl"ll'I'ic that it sends to Halo in South C'arolina.

3. Halo has mtttcrittlly breached tltc ICA by: (I) sending ltmdline-originated traffic

to AT&T, (2) insertinf'ncorrect CN intormation on c'tlls; and (3) failing to pay for facilitics it

h;ts ordered pursu;tnt to the ICA.

4. As a ttesult of'hese material brcachetn AT&T is excused from further

perform tnce under the ICA;utd may stop;tcccpting tmll'ic frotn Halo.

S. Httlo is liable to AT&T I'r access charges on the intcrst'ttc and intcrLATA access

traffic it h'ts sent to AT&T (though wc do not cluatttify any precise amount duc. assuming that is

an Issue I'or Ha)o's banl&ruptcy proceeding').



6. Halo is liable to AT&T I'r intetuc&nneciion facilitiei charges that it h;&i refuiecl in

pay to AT&T (though we clo not quantify any p&cctsc amount due, assuming that i» an iisuc for

(lain's bankruptcy proceechng).

III. DISCI)SSION

A. HA I,O'S TRAFFIC

Halo purpnrts tn hc a wirclcss carrier. Halo therefore cntcrcd into a wireless ICA with

AT&T South Carolina. Tr. 42 (McPhee Di&tact;tt l2). The only traffic thai the ICA allows Halo

to iencl tc& AT&T is tltlt'I'ic that origin&des t»1 w&leleii eclu&p&1&eni. hl rtt& tll»cnchncl&t clltcf'Lcl tli thc

same time;&s the agreement itself, the ICA states as follows:

Whereas, the Partiei have;&greed that this hgreenrent will apply
only to I I) traffic that originates on [AT&'I'*s] network or ii
iraniiied thrc ugh [AT&T'i] network and is routed to [Halo]'s
wireless network t'or wireless tcrmin'ttion hy [Halo]; and (2) traffic
that originates throagh wireless trattsmittirtg and receiving
facilities before (IIaloJ delivers traffic to (AI & TJ for termination
hy [AT&T] or I'nr transit tn another network. [Emphasts aclded[.

I ler&ri ng F x. I (Ex. JSM-5).

Cnnsi. tent with thc prr&vis&c&n quoted c&b v,;tll of the trunl s that Halo onicred to clcliver

irafl'ic to AT&T werc trunks rciervecl for wireless trctl'fic only. Tr. I 75-76 (Neinait Direct at c)-

IO). The evidence, however, ts undtsputccl th;tt Httlo has been sending tr;&(Tie to AT&T South

( cll'olll&t& thtlt stat'ii oil hmdlinc networks. and there('nt&e dnci not start on wirelesi f tciliiiei. Halo

;&c(&nits ihii. Tr. 326 (Wiieman Rehutt;tl at I')) ("'Most ot the calls probably did itart on other

neiworki h&:I'otc they came to Transcnm for proceiiing. It would nnt surprise me if someol'hen&

startecl on the PSTN."); Tr. 40)-02 (Wiictnan Cross-Ex tmination); Hearing Fx. I (Ex.

JSM-I at 5-6). The Ot'fice ol'Rc ulaiory Stafl'("ORS') recngmzcd this as well, Tr. 5I2.

(Roxycki Direct;&t 7) ("Mr&eh ol'he iraf'I'ic Hcdc& ton&sports originated tti wirelinc telephone



In L«Miiion, AT&&'T South Carolin;& analyzed the calls Halo sent to it during one-v&cck

periods in April 201l and September 20I I. Tr. I79 (Neinast Direct at )3). A'I'&eeT began its

«nalysis by identifying the CPN on each call received I'rom Halo, 6»., ihe lelephone number of

the person wh&& stt&rietl the call. ATelzzT then consulted the industry's Local L'xch&mge Routing

Guide ("LERG") and the North Americtul Number Porti&bility ("NANP'*) rlatabase to determine

what kind ol'carrier (lancllinc or wirclcss) ovvncd that number and whether the carrier that owned

the number h;«I designated it in the LERG as landline or wireless. 1&l. at I 79-82. Basccl on this,

AT&reT w;is able io Lleiermine how »&Liny hmrlline-originated calls Halo was sending. Id, During

the perio&ls reviewed, the call data showed thai 64&Pc to 67&/» of [he calls that Halo delivererl to

ATE.T originate&i as landhnc c:ills. ld. at l82 k (leering Ex. 4 (Ex. MN-3). In other w&&rt(s,

even iho&lgh lhe ICA did not allow H;ilo io send A'I'«vT any lanclline-originated trafl'ic, the

evidence shows that about two-thirds of the trtil'fic Halo sent to AT&kT wits landline-originate&I,

&ulcl th'll Iai'cliches lhc ICA.

Halo el&allengcs AT&eeT's posiiion in lwo ways. First, Halo conicnds thai ATILT South

C;&rolina's ct&ll imtdyscs cannot he &txcd, hect&use it is not certain thai cvcry ci&ll that ATL&ILT South

Carolina treats as origin;iting on;i llmdline nciv'orlv necessarily did originate on a landline

net«orlv. Specific&illy, II;ilo c&&ntcn&ls thai some calls thai origin;&tc from what L&ppear lo be

lanellinc t&tltuhcrs coL&ld, in some scenarios,;ictually originate from a wireless device. The

secnttr&o Halo relics ot& is a number thai thl LERC) shows as heing owned hy Level 3 or

Bandwidih.corn, which itfcnftfy themselves Lis l&tndlinc carriers in the LERG, hui thai Itcvcl 3 or

B;mdwi&lih.corn h'ts assigned io Googlc or Skypc, which have services that cim be used by

"l)»«»&tie;»» ci&nicts" such as thv SC.'TCN meiohcis are imp;»:ted as v:cll Hlih& sea&la loa &list;»i&v trail'ie

«I lhosc e i& lie is \ i&I l»1 A I &k& I tl»xle»1 vw»eh, I Mel hcc I

e'hut 

«ll iu 11 ) la tact, &kTrLT le& »»oil&ca i& f1 f11'&lx»»l»L'I&

529& i&l lhc tr litic il receives in»» H ll&l. amf &le)i& ers approx»»ately -IS'4& lo other c lrocrs lor tell»»l li»»l (Lxl»h&t

MLN-s ) Thc va&t »&»)ority i)&4&/& ) ol'tl&e tr &(la: &lelivcre&l io o&h&'I eaniels is &les&me&i for ihe rural LL'&x like thc
SCrC x»&c»i«cia iMcPhe'e Ichuttaf l&t 14).



customers on wireless devices. Tr. 333-36 (Wiscman Rebuttal 'ii 26-28). Basetl on this, Halo

c&&n tends thai CPNs are unreliable;in&i cannot hc used to identify the origini&tion point &&r

originating c;&rrier on any of the calls Ilalo send» ATkT. J&L

Wc IeJcct I I« ln s 'll'gull&cut, To begin with, the ICA does not allow Halo to send any

landline-ori inatcd calls io ATkT South C irolina. Fvcn onc such call would be a hie ich. Yet

I h&lo does not deny th;it it sends iit le&ist sonic hmdline-originated calls to ATkT South Carolil&&i

(except under its other i&rg&umeni, which we discuss below), ln addition, ihe data and mcthocls

AT&T used tire thc same data and rr&eil&r&ds ilia( the entire industry uses todt&y t'or determining

wh&ii AT&T sought to determine, id, 'I'herc is no better way, and Halo does not suggest th;it

there is. See Order, lrr r&.': )J(llgr&irrh Teler&rnirrriiriir'olions LLC dllrhr 4 T&T Teririessee &s ll(rlo

Wireless; lrr&., Docket No. I I-OOI l9, at I7 (Tenn, Reg. Auth., Jan. 26, 2012) ("'l'erinessee Halo

f7&'8( r"). He;&ring Ex. I (Bx, .ISM-8). AT&'I'outh C;irolina also provccl that Ilafo's contentions

about Level 3 and Ban&lwidih.coll& I&L&&1&bell wo&llrl m;&ke 1&o ll&e&lllll&gful dil'I'ercnce even if they

were c(&rrect. AT&T South Or&&olin&i assumed I'or ihe saic of'rgumeni thai IOOea& of'c ills I'I'oil&

I.evel 3;inrl Bimdw idth.coin nun&hers &vere actutilly wireless-ori&ainiite&l anil re-an;ilyxed ihe call

diiia based on th&it i&ssumption. Fven with this assumpiinn, however, the data still showed thin

67'I& to bcJ I& of the tr;iffic that H;ilo sent to AT&T wi&s landline-originated. Jd, at f 86-86 k

Hearing Ex. 4 (Ex. MN-S).

H;d(&N second;&rg&uinent. &md the one on wliich it relies the most, is that every c&ill it

sends in A'I'k'I'outh (.;irol inn, regardless oi'licisc (lie call &ictually starts, slu&uld hc dcc&ncd in

hc originate as a v irelcss (and loc;il) c&ill hy Tr&inscnm Lit thc tov er in Or,&r&gehuig&, South

C;&rolin;i where Triisncom I&ands ut&ITic io Hi&in. Specifically, Halo contends that whenever ii call

f&&isscs thro&lgh Tl'iil&scull&, Lilt&i c&lll is terminated and Trimscom then ori& inates a new, local.



wirclcss call before the call reaches Ihtlo. Tr. 329-3 (Wiseman Rebuttal at 22-25); He;triltg Ex.

I (Ex. JSM-I at 5-9). To understancl this theory, it helps to back up for a moment and explain

wh;&t Tfanscollt &s &&lid its arrangcmcnt with I lalo.

Halo and Transcom both have equiptnent at a tower site in Orangchurg, South Carolina,

and the;trrangement between them works as t'ollov s. Every call that comes to Halo in South

Carolina first pits!&cs Llllotlgh Tl"&»scot» s cquipmcnt at the Orangehurg tower sitei,See Tr. 315

(Wiscman Rebuilt&I i&t I(); Het»1&lg Ex. 4 (Ex. MN-6). T&rlnscoln tllcn trails&»Its t)le cill!.

wiitclcssly, lor about 150 feet to Halo's equipment. Tr. 262 (Dmusc Rebuttal at 7). Halo Lhen

sends the call on to AT&T Soutlt C'arolina's t&tnd& m switch for termination to an A'I &T South

Carolinit elicl-Llscl'll Io be passed on to a I i&ital-party carrier for termination. Tr. 260-61 (Drause

Rebuttal at 5-6).

I 0 eltvis&otl liow L& c&dl flows Ih&o&lgh this &&trna»go&tie»i, L&ssunlc Lt call begins with,& girl

picking up her landline phone in C.'alifornir&;tnd dialing her grandmother in Columbia, South

C&irolina, Sec I'r. 189 (NcinasL Direct;&I 23) & Her&tin Ex. 4 (Ex. MN-6). That landline call

v,ould travel acioss the country, eventu;&lly hit Tr«use&!m's equipment ai the Orangchurg tower,

tr&tvcl wirclessly to I lalo I'or 150 feet;md then be I»at&dc&L olT to AT&T, which would termint&t&.

the call in C'.olumbia on tis landline nct&vork and thus enable the girl and grandt»other to t:dk to

each other. Id.

Accorclin 'o AT&T South Ck&roltna, tin»I call ori 'in»ted with th'irl in Ct&lifornia, v'ho

&s Ihc calling pitrty, an&1 is a non-loci&i, l«ndltnc-or&gin&»ed call, subject Lo ktndline access char 'cs.

According to H;tlo, h&twcvcr, when the girl's call reaches Transcom's cquipmcnt in Orangchurg,

Tf&tllscoln tcl'liih»&tcs Ille call &&lid Lhcn origin;&tcs a new call to the grand&nother th&tt is both local

and wirclcss, ancl. therefore, is only subject to reciprocal compensation ch;trges. f&l.; Tr. 315



(Wisenum Rehul till at 8). Hi&In nlilkcs this;&rr*ument even though it is undisputed that the calling

party (the girl who started the call) has no relationship with Transcom, did not dial Transcom's

ninllhcl', hils no I&le&1 Ti"ulsconl is even involved with the call, iulcl Lucis up (&liking to the person

she dialccl in thc t'irsi pl&ice (hcr grandmother) without dialing any extra numhers or codes. Tr.

194 (Nch1'ls( Direct rlt 28); Tr. 407-08 (ORS cross-c,xaminiltion ol'Wiseman); Tr. 442 (JOI&nson

Rchut(al at 10).

'I hc logic of Halo's "I'I"ulsconl ollgination" theory runs as follows:

l. Tr;mscom is an enhanced service provider ("ESP") under federal I,'lw.

2. As an ESP, Tr&mscom is treated like an end-user for purposes of access el&urges.

3. There('ore, Tl"ulsconl nit&st hc ti'c&ltcd i&s '1ll L'ncl ilscl'cn'll pul'poses.

4. Since Transcom is tie.;&ted i&s .m cnd user, idl calls must he dccnlt:d to terminate to
"I'r;mscom imcl origin;i(e with 'I'ranscom.

5. The&telo&'c, il cilll fl'onl Cilliforniii to Columhia that is routed in the manner
cliscusscd ahovc iermin;ites vvith Trimscom, which then originates a new, v, ireless
call, which piisscs IhfoLfgh Ilalo and then to AT«kT in the s;&me MTA as
Tl" lnscoln.

f). Thus, the call that A'I't&'»I'eceives from Hiilo originate(I wirelessly, with
Transcom. and Halo is not hreaching its ICA.

Wc t'ind that Hi&le)'s theory I'ails for;&t le;1st four reasons: (I ) the FCC ('llld TRA) have

Itejcc(ed ii; (2) (he&to is no authority for thc proposition that FSps originiitc every call tliey (ouch:

(3) Tl"ulsconl ls not iul FSP in any even(; (-'I) even if Transcom (lid onglnatc every c;ill, they

would still he I'mr!linc origin ltcd calls (in brc«ch of thc ICA) anil non-loci&I ciills that arc subject

io access charges (which Hi&lao has yet to pay).

ln its itccent C»trtrer I A»&eric» Order, the FCC sin led out Halo hy name, described

Ipulo s;&rr;&nr'enlent ol hi&vinrr tr;i(lie lions throur'h an i&llegcd ESP (I,c., TliulsL'onl) before

C'rrttrtr'r'I rirrtn'irrt Ftrrtrl. I'C'C' I-I el. ()I I VVI, 8844')75 (rcl Nnv, IS, 20I I) I" C'rrrtrtr'r'I Atttr'tr'r rr 0&rk't "I

10



reaching Ili&lof noted H;ilo's theory that call~ iii this arrangement are "re-originated" in the

miclcllc by 'I'ranscom, and flatly rejected that thee)ry. Tl&c FCC's discussion at paragraphs l00'3-

06 is worth qunling in I'ulh

1003. In the I.o& al C(iaipetirioii I. irs& Rep(iri cind Or(le&1 the
rc»»i»ission st'ilccl that calls between a LFC and a CMRS provider
thiit. 0&'igi&1i&te a&1d Iei'&11&&late within the same Majo& Trading Area
(MTA) at the time tha( the call is miti;ited ire subject tn recipi'oc&il

coil&pensation obligiitions under section 251(b)(5), rather than
interstate or intra~tate access charge~. As noted above, this rule,
referred tn ms the 'intraMTA rule," also governs the scope of
traffic between LECs imcl CMRS providers that is subject to
conlpclis&uion under!(ectloti 20. I I(b). Thc USI'IICC
Transjorma(io«NPRM sought comment, in(el iilia, nn Ihe prnpcr
inlcrpretation ol'his rule.

1004. Thc I'ecol'cl pi'csc&1(s seve&1&l issues regarding thc scope and
interpretation nt'hc intriiMTA rulc. Because thc changes wc adopt
in this Orctcr maintain, during thc tr(msition, distinciinns in the
compensation;&vi&ilable under ihe reciprocal compensation regime
and coinpcnsiition nwecl un(ter thc access regime, partie~ must
continue In rely on the intraMTA rule tn del'inc thc scope ot'LEC-
CMRS iral'I'ic ilmt I'i&lls unclcr tl&e reciprocal compensation ivgimc,
We therefore take this opportunity to remove any ambiguity
isegarding the interprc(ation of thc intn&MTA rule.

I 005. Wc first c&ddt'css a dispute re&a&rdinc the inlerprctation nl'he
intraMTA rule. Halo Wirelcss ('(palo) asserts thin it offers
"Con&n&nn ci&rncr (vircless exchange serviccs tn ESP and enterprise
custon&crs" in which the customer "c&innects wirelessly tn Hiiln
b;isc «unions in ciich IVI'I'A." It I'urther asseias that its *'high

volume" service is CMRS b&.'ciiclse th&". Ciisloi»ci'ol&l&nets to
Halo's base station using wirclcss cquipmcnt which is capable of
operation v;bile in mntion." Hi&lo i&rgues that, for purpnses of
;&pplyin&'hc inlraMTA rule, "jtjhe origination point for Halo
Iralyic is the bi&sc st &tion to which I-lalo's customers connect

111'CC sv«v''ll «wain f0&ii Hal(i sails a&'"ah&a &ha& 1(ini '( ni &s &»i LSP an I ihcrchir maxi hc dc mcd &o

n«'"ni« ic idl c&dls ibid 11&ixx lh«'ia" Ii It Halo ni'idc ili&x,n "«&&1('nl cxphc&il)'& iis ('&'i«&i&'(ilia»ss«»is ln ihc I CC:.

(ch«h ihc I'C C ciicd &n«l «chad on in ihc C&iniie& i i&«iern«Oi&ler as dcscrihin Halo'x posn«in. Si e ( iriiiie(i
Ameii«i ()i&lei. nn 2(2(& 2122, 212S: 'I'r I()-50 (IVtcVhcc Dircci,'n I')-20) k Ho«on&'x I (Fxs JSM 6 &n«1 .ISiVI-

7)

'I'hc I&DC cited &(so Ilaio e& p«i(e Iilin x lnr ih&x dcxcnpi&nn. C«i&i&ei &'men& «Hi&i& i, nn. 2120 22. Those
niakc plain lhai lh&.;illa cd L!il's 1(anscom, See T&. -1(»SO (IvtcPhcc Dir&.'ci ai 10-20) A. Hcai ing L'x. I (L'xs. JSMi S

nial .I!&M-7)



wirelessly." On the other hand, L'RTA claims that Halo's trafl'ic is
not from ils own retail customers but is instead from a number ol
othe&'ECs, CLECs, and CMRS providers. N'I CA further
submitted «n «nalysis of call records for calls received by some of
its member rural LECs from H&&lo indicating that most of the calls
either did not originate on a CMRS line or were not intraMTA„and
that even if CMRS might bc used "in the middle," this does not
affect the categorization of the call for intercarrier compensation
purposes. These par&ice thus as»crt thui hy ch;u acteriring access
traffic as intraMTA reciprocal compensation &raff'ic, Halo is failing
to pay the requisite compcns&ition to terminating rural I.IX» lor a
very large amount ol'ral'I'ic. Respondin»» lo this dispute. CTIA
asserts that "it is unclci&l whether the intraMTA rules would even
apply in that c&&se."

l00f). Wc claril'y that a ca11i» considered to be originated by a
CMRS provider for pzzzt&oses of the izztra&&dT&&& rule only if tize
caiiiiig party initiating the call has done so through a CMRS
pz'ovidezs Where a provider is merely providing a tflulsltlllg
service. it is well est;lhlish«d that a tr;insiting carrier is not
considered the originating cm'rier for purposes of the reciprocal
co&apens«tion rules. Thus, wc;it»ree with NECA that tlze "re-
origination" of'a call over a ii»ireless link in the» middle of the call
path does not convert a )vi reline-oripi &lated call into a CMRS-
oripinated eallfoi. purpose» of recipiocat compensation aizd &ve

disa&»ree )&itli FFalo's contrary position. [En&phasis added,
foolnotcs naut&cd].

'I he ECC rejected H;&lo's theory thl&t calls &liat bc»»in with;m end-user dialing a C«Il on il

I&uldhne netwo&'ls al'e soluehow re-o11gii&,'&ted" i&1&d I&"u&slo& n&&.d &iln) wl&'& less c&llla sinlply'y

pllsldllg thfc)llgh I I ulsconl, hl i&let, Ilalo concedes that the ECC rejected its theory. Tr. 3 l4,

IS-I&), 324, &md 330-3 I (Wiscm&ul Rebut&ill at 7 n. I, I I
— I2, I7 n. I I, and 2 -24l. 'fhc LCC s;lid

th;&t a call is ori»»in;&ted v irclessly only if the "calling p&u'ty" — the person di;iling the phone

nunlhc& — &Ill&&&&lcd thc c&lll ihrough J w&rcIcss c&uT&c&1 I hc lull)olaty ol thc calls H&do hlls been

sendin to ATb'T South Carolina did not origin&&tc that &vay, &us ATILT's crill studies shovv.

Agreeing with the I'CC, thc Tennessee Re ulalory Authority also rejected I-lalo's

"'I'ranscom i)n»'In;it&on'heory in a recent decision in fr&nor of A1'grI'I ennessee on the identical

issue. T& iiiie&iee Fhiio Orrt& i at IS-l7. Among other things, thc TRA found. based on Halo's er
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p&irre filings in the Cuiinect Aniericrt case, thai thc I'CC was aware of Halo's theory thai

Triinscom origin;ites (or re-originates) every c;ill it touches, and has rejected thai theory. Id. Thc

'I'RA's ilccision sustaining A1'kT Tennessee's claims is thorough anil well-reasoned.

We I'urther note thai Halo's own testimony undermines its "Transcom origination"

theory. On questioning by Commissioner Mitchell, Halo witness Mr. Wiscm&m acknowleilgeil

that Halo's theory is inconsistent with long-standing practice in the industry and common sense.

Speci 1'ical ly, Commissioner Mitchell asked Mr. Wiseman about a call from onc hmdline

customer to another landline customer that is routed, in part, by a micro-radio transmission

soiilewkieie Iii illa Iliiikille. Tis 41(x Mi. Wiseilniii testified [t]lie Inicn)witve [I.e., wtrclcss] liiik

in that ciill would not make tliat cull;& wirclcss call." Tr. 417. Similarly, Halo's injcctiiin ol'a

ISO-loot wii'i:less II"iiisiilissioii iii tlii: iiilclille ril ii call lioln ii Ialidllilc ciistoiilcf iii Califol'iiiii io &i

lanillinc customer in Columbia ilocs noi miikc (liat ciill a wireless call.

Moreover, even if Transcom werc an ESP, H;ilo has citecl no authority supportin& its

cliiim thiit ESPs tcrmin;ite every ciil! they touch and then originate a new call. That is noi

sill'pfisiiig, foi'hc atgiiiiiclit ilcfles co!11tliol1 sclisc. 11 tile gii'I in Calif'orniii picks up her hmrllinc

phone, di;ils lici'l" lttd111otllcl iii Soutii Ciil't)linn, iiiid they have a conversation, tlmt is one i:rill,

ilol two calls. No new, separiiie c&ill exists simply because the girl's call p;issed through

'I'i" iiiscolii s eqiiipilielii sollii:v&lici'e. iiloiig the wiry. Tr. SII (Ncinast Direct at 2g); Tr. 442

(Johnson Rebuttal at 101. As 'Transcom witness Mr. Johnson stated, "a call has only one pointof'i'iglliiitioli,w'liicll is tlic poiiii iii wl'itch the call onginaieit. You can t chimgc the c;ill's point ol

origin;ition." Tr. 47 (Johnson Rebutt;il at 401. The only call in the scenario iliscusscil above is

the c'ill from thc girl in Calil'ornia to hcr grimdmi&ther in South Carolinii — iil'ier all, the girl did

not call Trans om. 'I'he "point;it which th[atj all ori inated" is Californi;i, and Calilornia is



therefore the "only... point ol'or&gination." /i( r of(/, Tr. 5)4 (Roxycki Direct at 9) ("Many of

'I'r;&nscon&'s so-c&&lied wireless/ESP transmiss&«ns first originated as traditional teleph&&ne calls

and v,ere directed to onc and only nnc terminating tclephnne number. When the receiving p&iriy

answered, one individu»l spoke v'ith another individual, a voice cnmmunicatinn occurred."i.

I)aln's )henry &»cats on the ide&i that IISPs «re deemecl to be end-users, and therefore

(accnn!ing to I-I&&lo) T&'(&tlsco&T& niu!ot bL dcc&T)cLI Io of&(r&nate cvc&'y call th« t p&&sscs th&'ou(rh Ihc»'&)uipnient.

'I'r. 329-33 (Wiseman Rebuttal at 2"-2S), )3ut again I lain cited no aulhority th«t

t&clurilly supports its position. To ihe contmry, ihc FCC has made clear that ESPs "are tre« lcd;&s

encl-users /iir /Be ptrtf)r)&e r)/'&@pl)i«g a((ess & it&fr/ r s" only and "arc treated as cnd users /rrt

pttfftrt&e& ri/'r&rtr «i r e&r r B«rge n&/es."'lxis, thc "ESP exemption" is a legal I&ct&on th«t allows

FSPX to be treated like encl users fiii fire /7&&&)trt&e rifiitlf fr«iing l«p«) «( & em& (fuieges. Tl)at does

tin) ale&&t& &01 I'P could Llsc this hlnltt d encl-usc&'tatus in el(&a&1 &[ or&glllatcs ct&lls that

&le&0&Illy beg&01 )vhcn so&ac(inL clsL'lcl'cd up a phone «nd dialed a number. Transr.'nm does not

si«ri. the c&ill (the c«(ling p&irty &k&esi, dnes nnt decir)e who w&II he called (thc calling party (loch),

;in(l rloes nnt pix&vide nr alter ihc )oicc content lb&it itic p&&rtics cxchangc on the call (thccallin&'d

called lxirtics do). Mnreovcr, Ihc ESP exemption t'rom access chtirges &ipplies only In the

ESP itsc)f, not tn &&ny ielecommunic&itions carrier (hat serves tire ESP, which means that any ESP

7exemption for Tr;&nscom would not apply to I),dn anyw&iy.

(iit/ilr'i»('»f(tlt(lit (I/ tire Lr» &t/ C(r»i/1('i&it(In Pi'(r&'&1&i(»1 tit fit('('I&'r (r»tin&trit&'(&&i riii & Ar f rl/ I&)uri, /nl('l1(ti't'tei''i»iilien(«fir»i

/r» /SI'«n»i/ 1'iit/Iii. Ili I'(»C Rr &I ')
I 5 1. ']I I I t 00)) ("I'i/'Ie»tr»rd Oi&&iet ) (cmplm1i» &»i&le&i.

)«hs« inca& hi»tot'v tun&He&i)

Nirithire(re«& hei/ Tel. C'«. Pefttirin /i» Dr'r'/&it«(iii & Riti»tth 2 I&CC Rc(l. Sax(i. 'I[ 2) ( I &)X7) I "N«t'f litic(fr'ot
Bel/Oi le«'). I'i&c vc&ir til) i tt w;i. i., «ml. ih& Ic & mn &v;i v&i ti& (In moot. 7 FCC'c&i. Sh-I-I &I')') ) ')1&r:

&IL'L'&»it«1 x« ll ca& 1 &cx

wc& 

"hl. howe&'L«. &x thL' C(- 1 ci )1)« ti «&o&1 ol &hc ESP &'xL'n1)1&it&&1.

Nrierlii& ((r(» n Bell On/et. 2 I CC Rc&t S')X(1. 'I 21 I I')X7). Iih»r»1 BeU Tel. C«. n C(/riii(tl NAP& I/Iinrri &, Int .

Do& I ct &Xh&. ()X 010S nt 2 I. 12 (III C'ornm. C omm'n Ich. I I. 200')) (tile ESP & x&'«1)1ti&in "r'xctnnls I SP1. &1&1ti &rit/'&

ES) s. It'n r: 't'linn « 'c&.')Lit&g '&1&I I L'()«1)10)1'( "n't'«'1 ih&n li tt&1»RO&'& C &iis i'oi L'Sl's) P(i& i/i(' B T iC'irt/i«/NAP& C&t/ /n& D 0&)-OI-018. T)r&ler Dcny&n Rche.&r&n ol'(ls-0&7-027 «t I I 7000 '&VL 2S-IX'&S. nt
'



Th» I)CC has never held that an ESP 'originates" calls that started elsewhei&c and cnd

elscwl'it:t'e (1&ld merely pt&ss through thc ESP somewhere in ihe middle. To the contrary, the I'CC

rejected I lalo's theory that Transcoiu ori inates ctills in the Cor«iec/ Aiiieri(ir Orc/er (']['][ IOOS-

06), 'I'he ECC also i&ejected a similar lsvo-cc&ll theory several years earlier. In that case, leg'u:y

AT&5(T (pre-f3»))South merger AT«c»T) provicled I& calling card service whctv., durin call set-up,

thc calling par(y heat'cl atl adveiaisement from the rctailcr that solcl thc card. AT(rxT Cc(//i«X Ccirr/

Or i/ci, 2O PCC. Rcd. 4826, 'f[6. I~g,&cy

ATILT

t&r uecl that this was an enhanced,service anti

th;&I thc "I'irst stage ol'he call,'here the caller hear(I the t&dvertis»mcnl, was "separate frc&m thc

communication bctwccn the calling party and the called party," ancf therefore "createcf an

endpoint'hat "divicled [(he]»tilling c;ircl communication into two calls." /c/,, ']f'f[ 8, 2'3. 'I'hc I'CC

rejected that viesv, f'inding that thc communication with the allcgecl enhancecl service phitform

(the a(IVerli«inu meSS;ige) di(l nOt "Cr»atC tttl Ctl(lf')Cl&nt t)tlCI that CO&lit&1(ttl&C(tl&O&1 Of'he aCIVCrt&S&ng

me«sag» was merely "incid»nial" to (lie sini'I» call the end user mack. I(/., t] 2.). Herc, of cours»,

ther&» is no communic;ition at all bctwcctl I I"ills»otl& and thc calling or call»d party (.)c ( Tr. 442

(Iohnsoi& Rebuttal at IO)), so th»r» is cvc&1 less h&isis for claitllttlg Ih&t( Tt"ttlsconl ctln&l»s tttl

iCai. P IJ.C .I&n) 2'}. 200')) ("thc ILSVI cxc&t&pt«in;&ppl&es only t&) the LSP itself, not to the earner ol LSP trail&c '),
In c( P(r(riiai ri/ CI 6('nn/ir/rin f(ii'('I(i(«i(i(ur A,(iin&i 5«nrliue)r('ni Be/I Tele/i/i&a(e. I.. P B/I&/&i 5BC A'or(&a&.

(&r lc& N& I(, Ill t . Nos 0(-BTKT-:t(S ARB I ai.. 2005 Km. PUC LLXIS II()8 "2(-27 ((&an. C &p Comm'n 200S)
( '&hilt IESV] cx&'I&iptio(1 i&pplics lo Ih&'l)lt1&'nn&&i&i&1 sc1'& icc f1&'or&dc&. &1nt to c'&crier\ . (I&it pi'0& i&le sonic» to LSVs
;mr! othci custon&eis") Thus, rcS;«&Iles& ol I'ran«corn's,)llc ail.~tutu~. there is no lx&ms lor /(ui(i to clam»t is

exempt. Iixim i«:r.css el&ainus on thc &&ill tr;&ll'ic it l«&s hcen sr:rnlin t(& AT2&T.

s
Halo cl iims tlmt 0« I CC li is I'(iund ih u L'Sps — tis cnd us»is — ori in&it» tiaf'lic c) cn )chen they roc»i) c thc

call I'iom snnie oilier encl-pnint Tr. 32&}-32 (Wiscnmn Rchutt il al 22-2S). But Halo docs not cite a sin 'lc FCC
rice&s&on. o»my dccisi&&n hy any other crnity, that acluaily holds this. Halo also tries to corn(a&re Transcnm to an
& ntrt) us&n a "I c &I y VBXT i&s &(n &liat le *&thu&(cs H &lo's co&aluct I&I at 011 15 'I'ha allcacd compar is&in I&& 1

Lci&ky PBX &s tcllin . hcc»usc thc FCC h)n a o rcco n«cd that leal,y PBXs — just like H« it) s and I 1'a&i&coin

current soli»me — c(inst&tutc'0;i fi)rm &)I't&ccess char 'c;ivoxhuicc" ihat &)ceded correct«)n. &I ITS ni«I IVA'I 5 it/(ii/'cr
5(i««ii '. )7 FCC 20 (S". 'I S7 ( IBSS). 5»i'(1/& Tr I /0-)I (Nc&nest Dirac& at 2'12S) Sitnply put, th'nly time th'(/C

6;&s &&ctu;&liy;&d&lrcsscd n hat H» lo ih«.'s &s in tlm ('i&one&'r,imencri On/a(. v;here it reiectcr I thc &d&.'11& Ici&I

t&l"'uins&1& H&&lo is n)(&kn)" hei'e,

(}&dcr anil Nnt&cc c)l I'«ipnscd Rulc&nolan . In (/n i&/&«iei (&/ A 7 &k/ Ci«p I'c ri(irur /rir Oc( Irirr«in ) BiilinS
I)'»S&«)lii&X Bi&I«ni&'c(I I i'&'pnnl C&&II&i&S ( nii/5&'1& ii'e). 20 I'( C'(cd. -1112(i 1200S) ("A7 sr/ C&iffins ('(ir'(I Oui»i'"l.
(&ff '&I. A I &(I ('rup & FCC. 454 I'd 02'} (D C. Cir 2(X)6)



endpoint nr origin&&tes a new c&&ll. Indeed, ATILT witness Mr. Drause explained th;&t Transcom's

CLIL&ipn&cnt is not even i a)mb)» ol'originating && c;ill, I'or it docs noth&ng more than convert IP data

into a r&&d&n signal. Tr. 263 (Drause Rebuttal at g). The ORS agrees that Tran»corn does nnt

originate c&&ils. Tr. S IO (Roxycki Direct at 5) ('"I'ran»corn cannot hc class&I'icd as an originating

ni'c&alii&at&ilg &.nd L&se&'.

Halo;&iso tries to support its "Tr&mscoin origination" the&&ry by citing Bell A&)mr(i& T»7.

Cu», u, FCC, 206 F.3d I (D.C. Cir. 2000). claiming that the court there I'unctionally held th;&t

cvcrv ESP is an "origrination" "endpoint" on every call. Tr. 3 I4- I S, 330-3 I (Wiscm&u& Rebuttiil

at 7-8, 23-24). BL&t the deci»in&1 docs not »L&ppo&'t H;&lo, and in any event has no bearing herc.

The I CC nhv&nusly was well;&ware of the D.C. Circuit*s Be/7 Ar)uiiri& decision when it issued

the Curia»& I Aiii»ii& r( Or(7»r, but still rcjcctcd I(@in's theory thi&t ail calls originate with

Triin.corn, Crrrri» IR»i»ri i Ord i, lj'jj l006-06, The court in Bell Arluiiii iilso w is not

de&1ling with ESP» in gener;&I, but ri&ther was de;iling with Internet Service Prnviclcrs in particular,

so its discussion cannot br. genera)ized tn ali ailcgcd FSPs. Transcnm is nnt an Internet Service

Provider. Morcnvcr, cr&ntrary to H&&li&'s claim, the D.C. Circuit did not '&ctuaily hold that Internet

Service Prnvidels Lure «Il of&g&&1&&troll ei&clpo&nt. RL&thcI'. ll n1c&&ely &'cillr&ncled to thc FCC to

consiclcr that aitcrnativc Iis a possible w&&y tn loni'u what those prnvidcrs dn, and nn I'cn&&uici thc

FCC tool a dil'I'erent p;ith, sn it never had tn address ihe issue.

In L&dditinn, Hain s &&ssun&pt&on that tl&c D,C. Circuit's discussion of Intcrnct Service

Providcrs in B& Ii Rii&irriir applies tn every ESP is misplaced. For exiimplc, in thc Af'dc 7'u))ing

Crrr&l Oi&7&r Lhc FCC imcjected Lul at(&.illpt te1 coi&IPL&i'e the "enh&meed" calling card service with

c&ills tn Internet Service Providcrs ("ISP-hnuncl cail»"). The FCC found tlmat the services were

The I'C'C;&(i&& w;&» &rett &o& are ol'&hc 77&(irtrirrrrrii &I&visi&&n when ii rssued tthe ATi(7 C&ri)rn&, Cruii &irrler.

which rct c&c&t &he simihu &u umcu& Ihui uu;&llc cd I:.SV ious& t&e &Iccmc&t I&r hc ar& un um&«u& "cn&tp&riru" ou e.ills
&num&ed hy o&f&ers AT~L&T C:uiriu, C'arri Or&i& r& titti S. 23
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not analogous, bec;u&se while calls to ISPs "m(ly consist of multiple communications," a call

I'rr)m a calling c;ird user is dill'erent, because "the only relevanl communication'n that situ;ition

'is I'rom the calling ca&xi caller to thc c &lied party." ATd'&7'offin&, Card O)&fc)1 1['I[ 26-26. The

»(&me analysis applies hi".1'c', where "the only relevant communication's betwccn thc calling

party and the called patty,

Halo's testimony i(leo discusses, at some length, certain decisions by bankruptcy courts

&J(n'lng Tl" ulscolu s b(ulkfuptcv pl'occcdlnc scvclall yc;lrs ago. Halo relics on these ruhngs for the

proposition tltai Tran»corn is;ln ESP und«r federal law. Tr. 321-24 [Wiseman RchuLL;il ai l4-

I7l. Those decisions are irrelevant here. Only one of lhese decisions both involved an ATkT

cnitiy (uld actu;illy held (incorrcctiyI that Tran»corn is an ESP. See Hc;&ring Ex. 7 (Johnson

Rebuttal, Ex. I). That decision, however, w((s v((caled on appeal and caroes no precedcnti;ll or

preclusive cl'I'ect here, See irf. ((t I; Kr)&furl i & . C I R., 64 I F Jd 67 I, 676-77 [6th C.ir. 200[I)

Icollcctinci'ilses). The Pennsylvania tmd Tenn«ss«c commissions have aire;uly ev,'llutuc&l ibis

s(lme issu« tmd I'ound thaL the b;ml'rupicy rulings ltave no pre«lusive clfeci. 5& « T«n)t&c&i« H&)f&)

O)&f&');&I 22 n.gS. We agree with thc analysis in those orders rind finds that the Tl"ulscon1

ht(nl rupicy rulin s do nol aliect any &)I Lhe issues (tctually at sLake in this c(&sc. Even il

Transcom we(to an ESP, and di.en)ed to hc an i.nd-user Ior purposes of i(ccess ch(lrges, ih(li would

only make a dif'ference in ibis c;ise if Transcom were lltercforc dccmcd to originate [and

irilnsl'orm to wireless) every call it touches„ ttcgt(rdless of where or on wh(li type of'network thc

call beg(in. None ol'h«btulkrupicy rulinus L&&id«esses, nluch less decides, that origin;(lion issue,

v hich mctins those dc«isions ltavc no bearing on this c;lse.

Tl&e i»hcl dc«&sinu. dic ui&c coul»'»&&a" 111»&sei»u s phu) ul &e&)rg'u&ilatiuu, dkl uul resolve ai&Y dispuic bc&we'cu

l»»lies ie ar&lia whether Tiimscuiu was im LSV — iuuch less v he&her ail calls that pass &hruu h Trausci»» u)usl hc

deemed &u hc wirclcss no iaa(cd bc«ause dml pc&a( u is iu i(hereon(as(ed ia thc pruecedia s lc ulin iu &ha& urdu&.

uui'eiis II »eel ssaiy ui dli.'idcl. IXcl »&din ly, &he i»dt i hi&) uu jli('elusive't'fccl ES, Rl slat& su &st is&«co ~ o) &))

.I(:&)&;&&n,r& is, sx l &) curn»)ea& c.
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Hiilo i&iso hai arguccl that Tr;mscoiu still muil be rleemed to originate every call it tnuchei

even if it is not;m ESP. Halo claims thiit cvci y entity must either be a conunnn carrier or an end-

Liicl', thai Transcnm ii not a common c;irrier;ind therefore musi be an end-user, and lhcrcfore

that Tranicnm originates every call it touches. 'I'hat theory has no merit even if Tr;mscom were

deelIIcd lo hc ii&1 cild-ilser, While it ii true that encl-users rrr«originate calli, there ii nn legal or

logical support I'or the idea that an allegecl encl-user inust bc dccmcd to originate every call it

touches — especially when thc call was started hy iniueone elie and all the allcgccl "encl-user in

the middle" does is pass the call along to Halo. Indeed, if Halo's theory werc correct it would

mean;in cnd ln all access charges, since every ciirricr would simply h;ive all their calli I'irit piuii

through iin iilleged "cnd-user" in the same Incal area &vhere ihc call v, ill be lcrminatccl, and thel&

claim lhiit by passiilg thl'OLlgli thill cll(I-Llict'vcl'y single call was originated as a local call.

Tlmt woulrl he;ibiurd.

Iiinally, c'veil ihn(lgh Hi&in i thcnl y f;iili regardless nl'helher Transcnm is;m ESP. thc

I;icl li thill Tl"Inicnnl does lint (IU'IIII3& iis;I&1 FSP. To be an FSP, Transcnm must provide im

"enhanced service." 'I'he l&CC defines "enhanced servicei" as:

scl'vices, offcfc'd ovcl'onlilIL&11 ciilvici'l"Iilsniiiiion I'acilitici uiccl

in interstate coiumunicationi, v!hich ciuploy computer processing
iipplicatinni thai act &&n lhc I'nrmai, content, code, protocol or
similar aspects nf the subscriber'i transmitted ini'onnalion; prnvidc
the subscriber;icklition;II, diff'erenl, or restructurecl information; or
involve .subscriber interaction with stored information.

47 C.I'.R, ss f&4.702(a). In iipplying this definition, ihe FCC has cnnsislently held th;u a icrvicc ii

not "cnh;ui«c&l'hen il ii nierely "incident;il" to lhc underlying telephone service or merely

"facilitittcti) cilabliihmenl of a basic transmission path nvcr which a telephone call m;iy hc

completed, without;iltcring lhc funclimicntiil chamctcr of tlie telephone service," ancl thai in



&7deciding whether a service is "enhanced'ne must use the end-user's perspect&ve. The FCC

iypicitlly describes services that clo not alter the funclamental character of the telephone service as

"acljunct-to-basic," meaning they arc not "enhanced services.'ee AI'cecI''a/ling Cct)(f Order,

'jj lh ((" n.28.'

I"u&scot» CI'unls thiu &i pt'ov&iles et&hi&I&eccl scfvtcc bccilusc It trtkcsstcps to lull&i&11&zc

background noise on && voice ciill and inserts "corn('ort noise" during periods of silence so the

parties clo not think the call has been disconnected. Tr. 449-50 (Johnson Rebuttal at l7-Igl. In

other ivorcls, Transcom docs noi in any v ay alter or add to the content of any call. Rather, ihe

parties still say their ov, n words ancl that is all ihat gets transmitted. Transcom just tr&cs to make

ihc voice communications more clear. Tr. 497-98 (Johnsonl. As AT2CT*s Mr. Ncit&list

cxplitincd, suppressing hackgrouncl noise imcl &aiding comfort noise are not "enhancements lo

the underlying voice tclccommunir';ilions service. They are merely the s;u&&e type ol'all-

conditionin&'h;it carriers normally provicle, imcl l&avc proviclcd for some time, as an incident;&I

pi&rt of voice service (e.g., hy using repeaters to hi&ost a voice signal over long distances). Tr.

I 93-&74 (Neinasf Direct:it 7- 8l Tr. 220-22 (Nein;&st Rebuttal at l7-19).

The FCC's decisions likewise slu&w thai Tri&nscom is not providing cnl&ancccl service. In

ihc R1'&'&1'ull/it/; C(r)(f O&(fe), for exim&pic, IC&" icy A'I'&kT ar&ruerl that a calling c,'irtl service wits

"enhance&I" because, during ciill sct-up, the c;ilier boarcl an advertising message from the retailer

thill soltl thc ciu'cl ilt&d wits g&vcn opt&ons tc) push (niltlot&s lo do th&i&gs c)ll'Icl'hiul c'on&plcic ihc ci&ll

/ni/1/co&euro)i&i(i o/ (/i&'rl n R(«run(»is sr(fr&'ii&1)1/) rlf sr'r rnn» 7/ roi(/272 rif if)&' rinunirni«irirrn( A(r nf
/(/.t4. I I f)C'C'CC(f 2 f(/0S. iff l07 i I'&'&6).

H If» hi)s (n"'iic&i l&1(lt T('trav&nun & )ci'&icc tc&'f)ore&if&&'tnun1& hc (1(&junc&-to-h(is)c hccinivc Tl"ulsc&ln1 &loch

not pm(i&le ix)&fr: tetr phone vcr vi&v. Ti. S84 85 (wivcnmn su»chu(iui t)i 7-8& 'I'hit ie hoih incor&&mt nn&f rnivvcv &Ihc

point. L'vcn ff Ti n1&con& &Iocv nol p»1v1(fc hnvic tcieph(me )cmice. th(it &foes not mean tt there/()rr: must he dc&unc&l

io f11'nvi(tc &u1 &'nl'1&u)cc&l vcivlcc. Thc ii&l&unct-to ixlsir'&l'annuli)'&'s us«' to (listn1 nish &u» vervlcc 111&u &foci nut

cfmn 'c ilm I'ural imcru il chirr )Vier nf'ihc tcfcplu)ne vcr&roc If)c cnri-user is usfncn rc ur(ficus of who prov)(fcv that

ha&re Icfc f1hnnc s& 1'v(cc
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(c'.,q, huy &nore calling tninutes on Ihc ciil ling card). anal «lso l&ec&ILIsc sontc of the tl"inspold of the

call was &iver ATikT's Internet hacl'bone usincc Internet Protocol ("IP") technology. c('IXT

Ccc)iictg C.'ccrcl Orcicr, '[['[[ 6, I I-I .
'I'he I&OC: held that thi» service was not "enhanced" unclcr FCC

Rule 64.702. Icl., '[[ I 6. As the FCC cxphiineck

Because the advertising mess'ige is providecl automatically,
v'ithout the Ltdvance knowledge or consent of the customer, there is
no 'offer" to the customer ot'nything other than telephone
service, nor is thc customer provided with the "capability" to do
'Iltythh&g othct thin& I'nilkc ii tclc[&hone cilll.

... Wc I uILI tl lilt thi: &1&lvciai su&c'Icssiigc pl'oviclecl to thc cillling
party in this case is incidenml to Ihe underlying service olfered i&i

the card-holder and does not in any way alter the fundamentiil
«haractcr of th;it telecommunic;itions service. From thc customer'
perspective, tltc advertising mcssiigc i» merely Li necessary
precondition to placing a telephone call....

A'I ck7''cciiicig C'circ) Order, '[['J[ I S- I 6 (cmphiisis;Iddecl),

We believe that the same analysis applies to Transcom's service, which appears to be

even morc Invisible io thc calling p Irty. Triinscont s Involvement in thc calls;It issue here

&iccurs "autoin;iticiilly, v:i)bout thc in)vance knov, Icdgc or consent of the custonicr [i.cs, tl&c

person miiking tl&c callJ" and Transcom docs not provide any service to ihe callin ~ party. Tr. 442

(dohnson Rebuttal Lii I0). Nor d&ies the calling party rcccive fi'on& Tl"uiscon'I (or from their own

c Irricr) "iinything other th in [the c Ipahility to[ m d'c ii telephone call " id.. '[['j[ I 6- I 7.

The FCC also noted that none of the pacl ii ing miiteriiil I'or the callin card service In the

A7 A''I C'cciiicig Cccc'ci Orc)c'I mentioned thc alleged &.'Ohimcement of using Ihc cards Io listen to

iidvcl tlscnlcnts, vchich led the FCC io conclil&lc thill no cnhiulccnlcnt oi'pec&i&I cilpiibility was

being offei'Ltl to L'Llstontct &. A1XI Cciiiiiig Ccci'ci C)Itic&i, J[ I5. 1he silnle Is ti'Lle herc, because

nunc of Tlslnscon1 s wlducn n1ill'kcting IBII(ci'&ills Irliikci& anv OIeniion ot the allegctl

"enhancements" thiit 'I'r;mscom provi&lcs, so there is no "olfering" of any enhancement. Tr. 222
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(Nc&nitst Rebuttal at l9). Halo witness Mr. Johnson conceded that the end-user m &king the call it

not "allow[e&l] ... the option of choosing enhancenient nr nnt enhancement.'r. 49S. Wc also

I'ind it sir&nific;mt thiit until recently Transcom's website stated tha& Transcnm's "core service

nlfering" is "Voice Termination Service," nnt any allegerl service cnhanccmcnts (Tr. 65

(McPhee Rebuttal at 4)); th&11 Ln&til recently Transcom's website never meniioncd any aller'cd

cnhiu1ccn&cuts tn scl'vlcc CILI&tlity (id. at 66); an&1 thai the allcgcd enhancements are so incirlental

that they&&re nnt cvcn n&i'n&&oned in T&" inscon& s cnn&l'acts with its customers. See Tr. )83

(Ne&i&ast Rcbuui&l at l7). It is dilficult tn crc&ht Transcnm's claims about offering enhanced

scfviccs when Transcom itself &lirl not find them v orth mentioning in its marketing nl'ucria)s.

citstonICI':I'nlt&" Lets, ol'cb'&1&c.

Thc FCC's lP-in-liie-Middle Orrief further shows why Transcom's service is nnt an

"cnhanccil service." In that ci&sc, ihc FCC hei&I ihiit AT&&''s IP telepin&ny service v;ts iiot iin

enhanced service, findinr& tl&ut it "( I) use[d] n&clin&iry customer premises e&I&npmcnt (CPL) v ilh

nu cnh&inccd functionality; (g) origintitc[d] imd tcr&iunatc[d] on the public sv itched telepln&ne

nctwn&'k (PS'I'N): iulrl (3) uncle&'[went] no ne& p&nlocol convcrs&t1n '111d prnvidc[d] no enhiinced

"I I

I'unctional&ty to cnd u crs duc tn ihc pros idcr's usc nt'P technology." As thc FC( pL&111,

[c]nd-L&sc&'L&stoa&ct's do not 0&'dc&'& rfiffereni service, p;ty difl'erent rates, or ph&ce;&nd receive

ciills tmy difl'erently ih;m they rlo throu h A'I h'.T s tra&litionai circuit-switched Inn dist'u1cc

service," which mean that the IP-in-thc-n&iddlc service was no an cni&anccd service. JP-iri-liie-

Midrlie Of'riel, '][ I S.

All of those things are tilsn true of 'I'r'mscom's service. The end-users tl&ut make calls Clo

not nnlcr I& di(Tercnt service (Ihey rl&i nnt order;&ny scrvicc from Transcom (1'r. 442 (Jnhnsnn

i r'fifirrii irri'ir'I iriirflrri I Rrr)» ig ) i&&if &1 7eLT & Pili&i&i'-frr Pilr&ii('P ir'lr'plir&i»'er I'ir ('& rii &'t&'iii/&I /i (rii&

&&r r e&i C7&riige&. &9 PCC Rcr& 7&S7, 'I I &ant»'& ("IP&&r-ffre f&fr&fr)re Office" &.
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Rebuttal at IO )); they Llo not pay diflbrent rides because Tl'&ttlsco&11 is involved; and they place

anil receive c&ill» in exactly the s&&me way they v'ould if 'I'ranscom did not exist. Thus, "[I it'on&

thc ct&stonlct' f)cfspLctivc" — Ihe perspective of the end-user making thc call — anything

Transcom tlocs is merely 'incidental" to or "aeljunct lo the underlying voice service provicled by

thc c&&lier's carrier, docs nol alter thc "iundan&cntal chit&"tctcf of that underlying service, and is

the&'cfot'c nol. &ul cub&It&ccd service." zt I cC T C&t//ing Cr()z/ C)ruler, '[ )6. 'ee &I/so Tr. 6 I 3-14

(Rozyckt Direct at 8-9) (discussing same

oteler.'onsistent

wilh the I'CC p!'cccclcnt, Iwo sn&tc conunisstons ht&vc now held tht&1

Trtmscom s scrvicc i» not an enhanced service, In tt Pennsylvania case, a carrier c&tlletl Cllohttl

NAPS ("GNAPS") argued that Trunscom w&is as ESP, making ail the same claims that Transcon&

Tr &nscom docs no& vcr) c &n&),&c&u«1 cn(l usc& s. Is;&tl&er. ii prov&dcs wholesale sc& vice to Liirners;ital otl«:r
0&'t)vulcls I I 442 ()ohns(n& Rchutml;&I 10). Thus. "Tu&nsc&)m does not deal 'ivuh uhnn&uL consun1c&s fi e.. COLI

ns& I sf &nnl doL's nin f11'os 1&le &ul)'c&'v&ci u» hL'n1 T&nnseon1 h&&s ni1 I'L'la&&unship v ith tlm&r dismnt ihird parties )i e..
end users];&t all." /(/

n
I u& Inc& e& &dence &1&nl Transcom docs no& &if&et Ihc "I'und&uuen&)f &'haract&n" oi'he ( a)Is tlm& ix&ss &hrnugh it

on IhL'&l)'& Ihilo &u&(l ATB I Is Ih&u &hi'J(is still I'it Luisil) with thc dclini&i(in of'tclccnmn)un&(sit«)ns" in -17

U..i.(. ss )os(60). Inc dL'un«ton su&les ih&u u:Icconunun&L'a&un&i nlc,'OIS Ihc h"n&sn1&ssnn1, hL'I)vccn OI &nnong

points spec&he(l hy the user, ol tnli&rmation ol Ih('s('r's cl)ansm', withoul change m ti&u Ibrm nr con&en& ihcrcol;"
The c ills &&t issue hc&v. e /, a call (iom a girl &n C ihi'o& niu io &i rcla&ivc in Colun)hm. invol)e I& ulsnuss&on helw&'cn

or;unon p&)in&i spec&l&ed hy tl«: usm (&lw. » I spec&hcs Imr lumlhne phone &n Cuhfornm arxl hcr &eh«&)c s pi«)ne &n

6 olumf)m). (il'"info& nui&ion oi Iiw us(r's
& h&«)sin flhc vni& c coininumca(ii&n w&th hei re(a&i)L). "v itlmu& clmn e in

&h&'o&'n& o&'on&La& nl &hc n)loln1'u««1 &&s sen& o& Iccc&(sd. sn1c('. th&.'o&'ds Ihe gn'I sf)c«ki &I'I C &hhn'n«1 &n'L'hc in&i&c

w OI'ds Ih u I'L'ch hc1' el«I&vc OI Coiun111«1.

I h)lo h;&s su 'ite&1 &1m& Tu&t1scon& s SL'I'1'&ci n)L&s& hL'n &'nh&«Iced SL'& vicL'nde& IhL'o-ci&IIL'0
L'on&&&i&nn;t&nn1 do(&&'n)LL T&s 3)1 IW&sem;&n Rchuu:&I;u 2i n.20&: Tr. )gg (%&scn1&u) SL«mehL«»&l &u 6) Ihru

doch irm Lh)es no«, 1)ply he&c. 'I he "con&«min uion Linet& ine" &s an I CC creaie(l concept &ha&;&pphes to protocol
proccsmn se&) ices hy ) ilue ad(lcd nc&v ork se&vi( e p&ovnlers ("VANS"). Thc doctrine prnvides that when such
cJ& r&c& s i)lier enhn)CLLI p&oloei11 pn«essu1 se& vices n& cnnfui&ction with h&sic Ir'«1snlissii)n sc&1&ec. ihe enh&n)ced

se& &IL'L'on11')o«L'n& con&anon&ac) Ihc 1«is&c )L'I &'ILL con&pool'n& &u«l &hat &JILh se&')ICL's. wh( n con1hn&cd huh h&&s&L'elcph&&nL

service provi(h:&I hy &hc same caiiicr, "c&mmininatc" thc &cleph&ine ~er~ice such lhat the emiie venice is

Ire u(al;&s,m "cnlmncc(f" sc& vice Inr/«pen(/( nr ()(i(u C()nnn) &k//&). )&i)'n, In( .. 10 I CC Rcd 13717.;u 'I 1&f ( I''S).
dni('n(/ni& ni o/ 6('( &nui () / 702 r)/ I/1(' on&i)i& iuou ) Ru/e) (iii(/ /i('gii/(irir)n & (/)aid C()in/&&&re)'ii(/iii)1). I )tin &VL

-"')I')66,;&I n S (I')g6). 'I bus. &n o&(iei lin tait Linc&» ns Io «f)Pfy. Ihc "con&&&min&«in'" sc&'vice n&usl &Is& II hc;in
cnimncc(1 service under I CC Itule 64 702, .S'(e A in( ii(/niei&i )/ ge( (i(i)i 6)/ 702 oy r/ie Cminni& )in&i '& /hi/e& nu/
R('gn/(i(i()n( (T/n&(/ ( on(nut('i /u(/«&i'&'/. I )sn vv'I ')1966.;&I ff'I -13-14 (not«1'hin If son1L Pin&&IL'(ll Pl'oc& ssn1'mv&eesw«ie dcfineil as not hews "enhanced" sciv&ces. the contamination doctrine would m& l&&ngei apply tn (hc
un&a.'I'lytng ix&sn: \L'I'v&c('. con1f1oncnl I, As shown 01 &hc Icxt. hnwcvL'&s T&"«1scon1 1 s&.'I'vIL'c &s no& &«I L'nh&nlccd SL'&"i&cL'ndci

I CC Ituf» 61.702,&n(l I(.'C piecedcnt. so &lhc&e is no "contamina&&on" oi any&hm
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&iilcl Halo make here. The Pcnnsylv;uiia PUC disagireed and held that Transcom is not an L'SP&

st(it iilg iis follows:

GNAPs argues that Transcom's removal oi hackgrnuncl noise, Ihc
insertion ol'white noise, the inser(inn OI'computer developed
substitutes I'&&r inissing content.;md Ihe added capacity I'or Ihe use
of short c(ales to retrieve dcitii during a ciiii all constitute
('Ilhiiilccillcilts to ihc Ifiillic (hi(I Triiilsco)11 passes oil to GNAPS.

[citation omitted] Palmerton responcl» that the removal of
background noise, the insertion ol white noise, and the reinsertion
of missing di& ital packets of an IP-enabled cali in their correct
location when all the p(ickets of the call bec;ome assemblecl are
esscnticilly ordinary "call conclitioning'* functionalitics that aiu
"adjunct tn tlsc tciccommunic'iiions proviclcd by Ti'&insco)11, I)ot
ci'Ihiiilcciuciits, (i(id tli'it siiili liti'ali coilditioning has bccn
practicecl I'or a very long time even in the more tradition;il circuit-
switched voice telephony.

In view of the evid«ncc presented and the FCC s ruiin&rs in the two
AT&vcT crises rcl'ercnccd above [Ihe A Teart'ullirrg Canl Or&ler anc!

Ihc IP-irr-rl)c-Middlle Order ], wc I'ind thiit Transcom does not
supply CrNAPS with "enhimced" Iriitl'ic under appli«able federal
rules. I'onsequently, such traffic c;mnot be exempted I'rom the
Jppllc(itin(i 0( (il)pi'opi'i(itc Jiil'isdlcticlli(il c(ifi'ici &icccss charges,

Similarly, in thc icccnt ICA co)11piiii)1t c&LNc hl'oiight by ATkT Tennessee ag(iinsi H&iln.

the TRA held thiit Tr;(nsco») is not an I;SP. 'I'hc 'I RA Iounci that:

Tr(mscom only rccluces background noiseand inserts 'coml'nrt
iioisc ill perin(N ol sllcl)cc so ih(it those pci'iods of silence;ire not
mist(iken Ior the encl of a call....The iille&red "eniliiilccillcnts thiit

Tr;a)scorn claims it nml cs to c;iiis th;it transit ics network are

simply proccsscs to improve the qu(ility of tht ciill.
Tclccommunic(itions nctworl s h;ive been routinely making those
types nl'mproveincnts for years;iiici, in some cases, dec(ides.
ca(Tiers hiiv(. fo(lti)1ely incorporatccl equipment into networks that
h(1vc, Ioi'xiiiilplc, cxp(111clcd thc clynamic r;mge of a voice cnll to
improve ci(iriiy. The conversion I'rnm iinalo&r Io digital and back to
analog has si&rnificantly improved cail quality, yet none of those
ploccsscs i)it'ec(1)cd cnh'ulcc)act)Is in the sense ot;in FSP.

Pnlnrerirrrr T&'I. C&r, &( Cilrrlrrrl &V&il x Srarilr, lar', er ul., I A PIIC: Docl ci N&r. C-200&C20&)033(x OIO VVI.

125')Creat, at IC&-l7 (Poll() PUC. I&otr II. 2010).



Tenne)&ee Fin)&) 0)'&Ie)S at 21-2 . The Pennsylvania and Tennessee Commissions'nalyses apply

with equal I'orce here.

For t&II ol'hc reasons sit&tc&l, wc I'ind that Trunscom is not utl ESP. AI best. whatever

Trt&nscom cloes is merclv "incidenml" Io fisc unclerlying telecommunications service provided by

flic callfrlg liat'ty s ca&I'Ict, i&nd thcrcl'oise docs t&oi qtt(tlif'y us un enhanced.scrvi»c. AT&((T Cu)ling)

c(nil of(l( is 'll 16 & n.28.

Finally, we reject Halo*s theory that Trunscom perl'orms certain purp&irtcd

et)lit&I)cctllt.nts c1&l the calls it receives from other carriers and then "originates" thc allegedly

"enh;mccd" trufftc for delivery to Halo. F'r all of'he reasons set forth above, Transcom neither

performs enl&uncements nor originales tr(iffic. Even if that were not th«c;isc, however, th»

till«gedly "enhance&I" tral'fic necessarily would "i&riginatc" from thc same location that Tr;mscom

performed the 'cnhuncemcnts." utnl H(ilo'.s oss n v:itness testified that these enl&anr:cn)cnts t;ike

p! Ice&&1 Atl &illa, Cieorgitt, 'o even if Transconl did originate "enh'tnced" tr;tffic, il would

origin&iic Ih:&t tr;tl'fic in Atluntti, Ci'eorgia over Itmclline facilities (bee(a&se the only wireless link in

Wr: (iisi) I'inri &l&u& escn il T)&in(corn were an t&gp. &hr:;&II» *edly "Lnhunr I'd &1(&itic nrcrss(rriiy woold
rir) 'nu)te Inn» Ihc s in1C l(lc (if(») th&it I &(nise(in1 perl(» U1»d thc e)ih&u)ccn1»nts,;n)d Hdri s ow&1 1('i&ness tcsiil&e(i

thf&t th(.'se cabin&CL'&ncnis &i)l(c pi&ice &n Atlanta. Cicorgm. 'I'r..t()3. )4, 1()8. So cvcn il'T«»1)et)n1 did nri inatc
"enlmncc(f" ti &f'I'&c. i& L(Cuir! &» i inure th u ii )I'I'ic in Atl )nm. Cicor ia eve& Imullinc h&Lit&tres (rememhc&, tl&c only
wirelcss hnk in thc &.'nfire rsdi rlriv, &1 &he I Sn-lr)oi w&rclcss transm&ssion tha& occurs in Or&a)gchurg),

Th&s is s& nd'&c;rnt lor t»r& reasons 1 nst. even i(Transcorn did on &nate enhanced tral'I'ic. such trt&l'I'ic

vould oi& '&n&te oicr linrlhne (noi i(ireless) I «dn&cs..uid ti&c ICA prob&has Hdo fiom rlr lnerm I&matin»-

in) '&n &ted I&alfie to AT&'I SUUIh C&»1)hn&),,ii L'r»1(I. I(u&ill)ac of Igni&1&ed irallic ((1&'n'('fess ra &g\)i&)&L'd I& If lie. Iiir

tlmr niauei) that on in»cs in A&innra anil tciimim&es in Column)ir is nr&n-focal Iraltic &o which acr:ess chai es &ippi&

()n cross-cs&untnata)n hy ()f(S. H;&lr)» &tr)ess IVI&,I»ansi)n cxpi&uncd huii'h&h),&n(l Tt&inscom w(iuld Ihnndic

ir c&)II Ihiu && (.on)c()st end-Usr:&'n Ci)l:r:nv&lli: pli&ccd ave&;1 I&in(lane LIL'vice t(1 an AT&T cnd Uscl n& ( h&1&'teston. Tls
-f()S-() I H'&ilr)'1 v itness testified &brit (:()in('ast (Vnuld deli(cr tihu& L'all to Tu&&11(unl h1 I%ilia&ta. tie(i&gl&&. &U1d

Transciim v;ould ti&eniiciivei the& call ro H(ilo. Crt C)n cinss-cx&imination hy ATILT. Mr Johnson &Lstilicil rim& the
L'nh U1CL'n&L'n&S 1 I ntsCOUI f')in'pints Ul n1&d e tr) Iim call take place in A&fun&a. Tr. Iaf(. Trnnsr o&n lms three otlw&

sv, iichin smriims in;ui(iitii)n to &hc one in Atl(&nm (ihcsc i)thct data centers are m isle» Ynrl . I os )An clcs. anil

D illus). Tr as (ivicphce IJ»ec&:r& g). (u«l u is Li&nccii ihlc thai L(hat Hulo erroneously refers tii;is "enhancements"

ciiuld ml e pl&ice &u;iny i&f'these d;ua cr:n&crs. Re &&rdless &il ihe iiam cent»i a& )vlnch ihc purponcil "cniumr:crncnis"
r)L'L'U&, ho&veer:Is && I&"UIsn1&sslon &hat. pu&portcrlly "on Ir1;&res li'om that (hat naia center would r&ot hc local to south
('aro I i rm



the entire c« II flow is the I 50-foot wireless tmnsmission that occurs in Or«ngeburg). This is

significant for two reasons. Pirst, even if Transcom did originate enhanced traffic, such traffic

wou)d onginatc over landline (not w&rclcss) facilitics, and thc. ICA prohibits I lain I&om

delivering Iandth&c-origina&eel tralyic to AT&T. Second, traffic tl&at originates in Atlant;& and

tc&'n«nates &n Colun&bi« is non-loc«l t&alyic to which access charges apply,

Based on the I'oregoing discussion, &vc f&nd that Halo has materially hrcachecl its ICA by

sending si( nit'ic&mt a&nounts of tr«ITic to AT&T that is not originated on wirelcss cquipn&cnt.

Thc cvidcncc also shows that much of this landline-originated t& aft'ic was non-local (interstate or

interLATA) in nature, that AT&T terminated this traffic for Halo, but th'&t Halo hrcs not paid

termin«ting access ch'&rges on such traffic. Because Halo has obtained and AT& T h«d provided

thc cquiv'&lent of terminating «ccess scrvicc, H«lo nn&st he held responsible to p«y thc

tcrmin;&ting access charges on that tr«ffic, which;&re set forth in AT&T's tarilys. We unelcrstand

that while vte dcclarc I Ialo to bc li«hlc for such charges, the acta&&I;&mount due will bc a matter

I'&&r I lal&&'s ong(&ing bankruptcy proceeding.

B. CHARCE NUMBER ISSIIE

The exclu&nge of accur«te c«ll demil inl'(&rmation between interconnected c;&rricrs &s

exxon&i;&I. This inf'ormation includes tire phone number of the person that originated thc call (thc

C« lling Party Number, or "CPN") and, in some insunccs,;& different nun&ber I'or th(. Person0&'ntity

tltat bears fin;mcial responsibility I'or thc call (th Charge Number, or "CN"). Tr. I 98-99

(Nein;&st Direct at 32-33). A Ch«rgc Numbe& might be used, I'r example, &vhen a business h&Ls

I 00 dilyercnt lines I'or its c&uployccs but v'ants all c«lls on those lines to be billed to a single

nun&bc&'. 1(l. In that s&tuation, calls fron& those l00 lines would include call dht;&il that shows

both the CPN, Ior the actu«l line tl&at origin«tcd thc c«ll, «nd thc Charge Number, for thc hil hug

nun&1?er th« I &v&ll bc charged I'or thc c«ll. Id, When the call information includes both;& CPN;&nd



ii CN, the CN overrides the CPN anil controls how ihe call is categorized and billed. /i/, at I')9.

Specif'ically, ihe CN ii use&I to deteimine the jurisdiction i&nd rating for the ciill — ilia& ii, whether

the call ii local o& non-local,;md therelorc whether it is subject to reciprocal compensation or

acceis chi&rges.

The ICA ter(aires call inl'ol'nisi&&()» like CPN ii&1CI CN &0 hc &&cell&'rite it& thc pi&&i&t.'i cill&

accur;&tcly hill one another. Tr. S -S3 (McPhec Direct at 22-23) /k Hearin Fx. I (I".x. JSM-4;it

ss XIV.C&). LJ»til tlie end ol'201 I, hov,ever, Halo inicrteil a CN aisiglli:il t(& T&ii&iicon& hitn tile

call &'i.cia&'il on eve&'y cilll it sent io AT&T. Tr. 338 (Wisemiui Rebuttal at 3 I }; Tr. 407

(Wiicman); Tr. 00 (Nein&&it D&rect;&t 34). In cvcry case the CN v'ai loci&l to (/.e,, in thc same

MTA;is) thc number the call wai being terminated to, making thc call appear to he local, i&nd

thus subject to reciprocal compeniiition rather than i&cceii ch;irgei — even when the ciill wiii noi

local. Tr. 200 (Nein&&it Direct iii 34). I'or cx;»»pie, a call clestined to Columbia m;iy he in in

Calilornm ai&d woulil ther&:fore have i& Ci&lifornii& CPN, but H;ilo would insert a CN that i. local

&o Columhiii into thc ciill information and thereby i»iil e the ciill appeiir to be local rather than

long-distance. See Tr. 200 (Nein&&it Direct i&t 34) c&k Hearing Fx. 4 (Iax, MN-7).

Wc I'incl thiii &herc» ai no justification for II&ilo'i ii&iertion ol'i& Transcoi» CN, iincl ihat

inicrting ii v as;& brut&eh of tl&e ICA, because Tra»scorn wi&i not the t'iniu&ci;illy resp&&niiblc pitrty

i&n tiny ol these calli, A CN ii uiccl &vite&1 onc pil&'iy (ii&y', a&1 cn&p)oyer) iilkes lil&i&licit&I

I'i,ipt&lisibility I'or ci&lls made by i&nother p;&rty (iiiy, iti employee). Herc, hov,ever, it ii

und&iputeil that thciv. ii no rcl itionihip between Tranicom ani! any ot'he ciilling partici tl&at

ltiiiclc &lie!&c calls (Tr. 407-08 (ORS'i cross-exa&nina&ion of Wiieman)); Tr. 442 (Johnson Rebuttal

;tt IO)), a»d thcrcl'orc Tri&nsco&n ii not the I'inanci;illy responsible party ru& any of these calli,



hec;iusc Transcom does not pay the phone bills for any of those calling parties. Halo therefore

viola(cd (lie ICA ancl industry practices lor call inlormation.

Halo tries to excuse its conduct with the si&me argument as on the origination issue,

namely thiit 'I'ranscom should be dccmcd to originiite all calls and thcrel'ore is financially

lespol&sible for them. Tr, 340 {Wiscman Rebuttal at 33), But Transcom docs not origin'ite calls,

as v c I'ound above. Furthermore, thc FCC has stated that the CN field "may not contain or he

poptll(&ted with ii nu&liber associated witl& an intermediate switch, platform, or gatev&ay," yet &hilt

is what H(&lo did. C(&&i(ie( r Aniei i( u Or(ler, 'j[ 7 l4. In additiorl, Tri&l&!(Col» hits &lo ft'Iationship

wi(h any of the inclividuiils that actually originate;iny of the~e calls, and no reason — or

authorixation — to h'ive Halo insert a CN to t&u&kc Tianscom I'inimci;illy responsible for these

calls originatccl by strangers tlirough their ov&n sep;ir;ite carriers. Thus, as the TRA rccog&nixcd.

klalo's insertion ol'a Tl"inscon& Chl&r e Number brcachcd the ICA. Tc &u&essee H(()r& Oi(l(r. at I g.

Halo contends that its brcach ol the ICA ciiused no harm to A12&.l', but tha& iir& ument l&as

l&t& nlcrit. I lalo I'irst cliiims there wiis no harin bc(x&use the ICA says that A'I'kT will hill Halo for

termin;&&ion ol'ireless calls based on a factor t'or thc percent&ige ol c&ills to bc t&ieated i&s

interM I'A, rather than hillin&* on a ciill-hy-ciill hiisis. Wiseman Rebuttal iit 32. Th;&t ther&i')'ilils

because th» ICA i&llows th;&t factor to bc adjusted basccl on the actual tr;iffic sent hy khilo.

Mcphec Rebutt;il at 24 ({. Hciirin ~ I&x. I {Ex. )SM-4, ss VII.D). As noted above, tlie indus&17y

pr;&ctice is to determine the local or non-lociil ni&turc of the traffic based on the CN {when both

CPN anal CN;ire present). Insertin an inaccuriuc CN thus made it morc dift'icult for AT&v T to

cvalu;&tc Hi&lo's tr;iffic {and, indeed, AT&v T n&iglit never have discovered that tl&c CN was

inaccur ite it't i&ad not bc(.n iuvcstig& i(in & v&hcthcr iiny ol'h&ko's tr iffic wits hindlir&c-originated).

'I'r. I93-(34 {Ncinast Rehutt;il;it 27-2g).



I lalo &iso asserts there was no httrm to AT&T because thc call records that Halo sent Lo

AT&T included the CPN as well as thc CN, so AT&T still had the data nccdcd to detcrminc thc

cttll's actual starting point. Tr. 339 (Wisemat& Rehuttt&I at 32h We disagree. Ii is true that,r»l«'i

&lis& u& & && J there was L& need i&& investigate Halo's call information and undertook the cost;mrl

hurclen of cond&&et&It'h&tt investigt&tion, AT&.'I'tts able Lo usc thc CPN to dctcnttine Lhe true

lit&Lot'e L&t'tl&e calls coming from lhtlo, That is why ibis complaint case exists. The point,

howcvcr, is that AT&T h,&d to conduct a spccitd investigation to do that, bccausc otherwtse the

tndustry pr;tctice is to treat CN as overri&ling the CPN, l3y inserting the inaccurateCN, then,

Halo masked the true nature of'hc calls it wt&s sending AT&T. in brcach of the ICA.

C. INTFIZCONNFCTION FACH.ITIFS CHAR('I:S

A» notecl earlier. I lalo entered into a wireless ICA with AT&'I', and wireless ICAs Ltrc

somewhat diffct&ent (rom landline ICAs. 'I'r, -12 (McPhce Direct at 12I. One rlitfercnce concerns

cost responsthtltty for tntcrconncction f;Lctlitics. In a landline ICA. cost responsibility &s

typicrdly deterntined by Lite point ol'nterconnection ("POI"), in that thc CLEC typically is

responsible I'or thc I'tcilitics on its side ol'he POF and the ILEC typic&Lily is resp&&nsihle f&&r the

I''tcilitics on its side of Lite I OI. Fd, at Sf&. W'ircless ICA» ttre differenL. In a wireless ICA, cost

Iresponsib&lity tor tnicrconncction t,&cilitics iyprc&tlly is shttl'cd hctwcen thc cttrricrs ant! typic;illy

Ltpportioned httscd on the amount of Lralfic sent by each carrier. Id. The I lal&&-A'I'&T ICA i» a

Lypictd wirclcss ICA in ibis tsegard. Section V.B ol'he ICA requires AT&T and Halo to pay

et&eh othe&''or interconnection ft&cilities h;ised on Lhc proportion of the tot&&i tr;&(Tie tl&ai each p;»ly

sends to thc other. stat&ng;ts lollows:

[AT&T] and [Httlo] will share the cost of the two-way trunk group
crtl'Iyn&g boih I Lu'L&es Ll al I n: pfopolaloil;Lily when purchased vra th&s

Aglcclrlcl&t ol'ile Gcllcl"ll SL&bscl'iber Services Tarilf, Section A3S,
ol', lll th&'rise ol North Carolina, in Lhe North Carolin L Connection
and Tr;Lffic Inierchrmge Agt&cement cff&:ctive Junc 30, l994, as



amended from time to time. [A'I'&T] will bear the cost of the iwo-
v,ay trunk group for the proportion of the facility utilized for ihe
delivery ol'AT&T] origin;&tcd I.ocal traft'ic to [Ilalo]'s POI within
[AT&T]'s service territory and within the LATA (calculated based
on the number of minutes of iraific identified as [AT&T]'s divided
by the total minutes of use on the facility), and [Halo] will provide
oi bear the cost ot the two-way trunk group f'r all other tratfic,
inclu&ling Intermediary traffic.

Hearing Ex. I (Ex, JSM-4). Section VI.B.2.h, in turn, st&lies:

[AT&'I'] will hill [I lalo] for thc entire cost of the I'acility. [Halo]
will then;ipply the [A'I &T] oi'iginated percent against the I.ocul
Traffic portion of ihe two-way interconnection I'acility charges
billed hy [AT&T] to [Halo]. [Halo] will invoice [AT&T] on a
1&&ollthly basis, this proportion&ite cost t'or the facilities utilized by
[AT&T].

ld. Thc i&pin&rtioning of I'aciliiics costs &ipplics I'&&r ihe entire facility between A1 &T's switch &11&d

Halo's swiich. 'I'r. S6 (McPhee Direct at 26).

I&1 ol'dcl'o &Iticl'co&&lice& v'ith AT&T, H&ilo lies ordered and obtained v;inous

interconnection I'acilitics Irom A'I'&'I
.

'I'r. SS (McPhce Direci at 26). Al'&'I'its billed I I;tlo I'or

those t'acilities, but Hi&in h;is disputed those ch;irges and refused to pay them. As of the encl of

20 I I, n&oire than I I 72,000 in ch;ir 'cs for ihcsc I'acilitics remained disputed and unp;iid. I&6

A1 &T is entitled to be paid for wh,&t it provided.

H&do's main delbnsc is its theory lb&it cost iesponsihiliiy for interconnection I'acilitics

ends at the POI. Tr. 365-74 (Wisem&in Rebut(;il,'it SII-67). That might m;ike sense if Halo had a

lan&llinc K A, hut ii docs not. Thc ICA lici&e uses the typic&il wireless KA term&n v here cost

rcsponsihiliiy for inteicollnection I,&ciiities is h;ised on proportional us;igc. Sic Tr. SS-S6

(McPhcc Direct &tt S- 6). It is undisputed thai l00'/& (or very close to (00'7& ) of the trafl'ic

between the piirties comes I'rom Halo, meaning H&ilo is responsible for l00r/& ol'he costs f'r tlie

intcrconn&'ciion facilities thai is hits ordered fro111 AT&T, obtained I'iom AT&T,;ind used to sei&d

tr&ifl'ic to AT&T. f&g at S6. We thct&ct'ore declare thai, under thc ICA, Ilitlo must pay for those



I;Ici lilies. We assume that the amount due will be worked out in bankruptcy cour( in Halo'1

I'I'u1kl'Llptcv pl'occcdtnL'.

I I;Ilo's other dcfcnse relies on tootnote I to Section IV.B of thc ICA, which states;&1

follows:

On sonic occ&tslons [Halo] n1&&v choose io pLu'chases facilities from
a third party, In all such cases [Halo] agrees to give [AT&TJ 4S
(forty five) days notice prior u& purchase of the facilities, in order
to permit [AT&T] the option ot'roviding onc-wtty trunking, Il', in
its sole discretion [AT&'I'J believes one-way irunking io be a
preferable option io third p&trty provided facilities, Such notice
sh&dl he sent pursuant to Section XXIX. In no event shall [AT& T]
assess additional interconnection costs or per-port charges to
[HL&lo] or its third-party provider should (Halo] purchase facilities
I'rom a third pttrty, e.g. thc same charges that [AT&T] would
ch&ugc [I hdo] shoLd&l ii provid» ihe service.

Halo contcn&ls that this footnote means thai il't obtains any interconnection f tcilities t'tom;I

third p;Irty, ii docs not have io pay AT&T for;my interconnection f tcilities, even the ones it

admittedly obtains I'rom AT&'I . Tr. 3&) I-&)2 (Wiscrnm Surrebuttal;It l4-15), That position docs

not m;Il c sense;utd is not consistent v,ith a plain Isa&ding of footnote. Footnote I m;Ilies clear

that if H&&lo obtttins interconnection facilities from a third party, AT&'I'annot continue to hill

H&do lor those same facilitics, And AT&T h&ts not btlled Halo I'or any ol'hc I'I&cilities I I&&In

obtains I'rotn third p&triies. But footnote I c;tnnot logically bc read to nlc&ul th&1( byobtain&a&'ntel

connection facility A front a third p;Irty, Halo is somehow absolved for p&tytng AT&T I'or

interconnection I'acilitics B, C, and D that it obt&tincd I'tom AT&T. Contracts should not bc

interpreted to re Ich sLIch &ln tlb!&Lu'd res&lit.

IV. CONCBIJSION

As remedies for Halo 1 brc&tchcs ol'h« ICA, and to prcvcni furtheI'&u'nl fl'ou1 cont&OLIcd

bI'L&1clIes, il'Ic C01111ntsston 111&tkcs tllL'ollowtnu ltndtngs Ltnd gt ants ihc Iollowtng reltel:



(a) Halo has materially breached the ICA by: (I) sending landline-origin;ited traffic

to A'I'kT, (2) inserting incoriect CN information on calls; and (3) Ihiling to Ix&y

for facilities it has ordcrccl pursuiint to ihe ICA.

(I'i) As ii I'csult of these brcachcs, ATkT is excused from further perl'ormance under

the ICA and niay stop accepting traffic from Halo.

(c) Halo is liable to ATkT I'or iiccess charges on the interstate and intcrI,ATA access

tralTic it has sent to ATk'I'though we do not quantify any precise amount duc,

assumiiig that is an issue I'or Halo's bankruptcy proceeding).

(d) Halo i» li;ible to ATkT for interconnection t'acilities ch;irges that it has rel'used to

pay to AT&T (though we rlo not qu;intily any precise amount clue, assuming that.

i» an issue tor Halo's bankruptcy proceeding).

IT IS SO ORDERI')D

BY ORDI R Ol'I'HL'OMMISSION:

.Iohli E. Howiird, Chairman

ATTEST:

Dilrlil A Wri ht, Vice Clliill'fiiiiii

(SEAL)



STATE OF SOUTI I CAROLINA

COUNTY Ol'ICI ILAND
CFRTIFICAPE OF SERVICE

)

'I'he unrlersigned, Nyla M. I.ancv, hereby certifies that she is empl&&yed by the

Leglll Departn&ent fol'ellSouth Telecommunications, I.I.C d/h/a A'I'kT Southeast d/b/a

ATILT South C'irolina ('ATILT") anni that shc has caused AT«cT South Carolinll s

Proposed Orclcr in Docket No. 201 I-304-C to be served upon the following on June 15,

201'2;

M. John Bowcn, Jr.
Margaret &M. Fox
McNair Law I irm, P.A.
Post Office Box I I'390

Coliimbia. South Carolin;i 9211
(South Carolina 'I'elephone Coalition)
(Electronic Mail)

John .I. Pnngle, .Ir.

Ellis, I awhornc k Sims, P.A.
I S01 Main Stitcct, S" Floor
Posl Ot bee Box gS

Columbia, South Carolina 29202
(H'llo Wll'clcss, hlcol'port&tel)
(Electronic Mail)

Troy P. M;tjouc
Steven I-l. Thorn;is
.Iennilbr M. Iairson
McGuire, Crliddocl k Stra(her, P.C.
2SO I N. Harwood
Suite I (100

Dallas, 'I'exas 7S201

(I hilo Wtreless, h&col'l&c&l'a(ed')

(Electronic Mall)



W. Scott McCol)ough
McCol)ou&~h Henry, P.C.
l2SO S, Capitt I ol'Textts H y., Bid„". 2-23S
Westlal e, I'exas 7((746
(Halo Wireless, Incorporated)
(Electronic Mail)

Nanette Edward», Esquire
Off(ce ol'eaulatory Staff
l40l Main Street, Suite 900
Coill111hl't, South Carolina 2920 l

(Electronic Mail)
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